Don Brash: main points in his speech of 27th January 2004

(comments in italics by David James and Jillian Wychel, Rowan Partnership)

1. One rule for all in a single nation state – “He iwi tahi tatou” (We are one people).

For matters that affect all citizens equally and in the same way, one rule for all is appropriate (but see below). “He iwi tahi tatou” is more accurately translated as “We two peoples make one nation”.

2. In the Treaty, Maori ceded sovereignty to the Crown, got guarantees of their property rights, and equal citizen rights. There had not been secure property rights before the Treaty – property was the result of warfare.

Don Brash is quoting accurately, but only from the English text of the Treaty, which is not the one that the Maori leaders heard and agreed to at Waitangi and elsewhere. As they heard it, in the translation into their language by the missionary Henry Williams, they were guaranteed the customary political authority and independence of the hapu they represented, their tino rangatiratanga, and what they gave to the Queen was a novel kind of authority to maintain peace, good order and justice between tribes and peoples at the national level, limited by the promise of tino rangatiratanga. Those who want to avoid the obligations of the Treaty always rely exclusively on the English text, although the Maori text (Te Tiriti) must be listened to at least equally under both international law and New Zealand law.

Property rights before the Treaty were not ownership in the culturally European sense. They could be altered by several methods including warfare between independent political tribal groups, and in these patterns of territory acquired by warfare they were no different from European states. As in the European states, property rights within a tribe were secured by well-understood rules.

3. The Treaty process acknowledges that there were injustices, and tries to make what can only be a gesture of recompense to people who are part-Maori – there’s a limit to how much a generation can apologise for the sins of its great-grandparents. National would conclude settlements quickly and for all time.

Don Brash does not recognise that not everything is about individuals. The settlements are not with individuals but with hapu and iwi as the governing structures of the Maori world, and they are being made not with a Pakeha generation of individuals, but with the state, which continues from generation to generation and inherits obligations from the past, for example our national debt. The Maori world and its structures were guaranteed in Te Tiriti, those guarantees were broken, and the hapu and iwi are being recompensed for the losses of mana, economic wellbeing and cultural identity that resulted. It’s generally accepted that the settlements cannot be anything like full restitution, though the $1 billion total proposed by the Crown, spread over at least 20 years, is the sort of smallish amount that governments can call up overnight if  they choose.

4. The few radicals who claim that sovereignty never passed from Maori to the Crown are living in a fantasy world.

Previous National Party ministers (Doug Graham and Simon Upton) have acknowledged that the Treaty did not give the Crown the absolute sovereignty that it now claims and exercises. They argued that the Crown took that degree of sovereignty through “a revolutionary seizure of power”, and that the passing of time has made it legitimate. Perhaps that is what Don Brash also means. The term “sovereignty” for tino rangatiratanga at the hapu level is probably unhelpful, but the challenge remains to recognise hapu and iwi authority over the matters that concern them as a proper limitation on national sovereignty.

5. The Treaty of Waitangi must not be a basis for giving greater civil, political or democratic rights to any ethnic group. The present Government is doing that.

Maori are not simply one ethnic group among others. They are the indigenous people of our country, with a specific status deriving from that in international law. They are also the people whose ancestral  leaders allowed the Crown to establish itself here, on conditions that are set out in Te Tiriti o Waitangi, essentially that their customary authority (tino rangatiratanga), their territorial rights and economic base (whenua), and their cultural identity (taonga) would be guaranteed to the hapu as the major government structures of the Maori world. Individual Maori citizens share in those Treaty  rights only as members of hapu. The Local Government Act is open to Don Brash’s criticism, since it speaks of consultation with “Maori”, not specifically with the hapu of the district, and it’s hard to justify that.

6. Much legislation refers to the principles of the Treaty without defining them. National would remove race-based features and references to Treaty principles from legislation, and would abolish the Maori seats.

All governments, including National-led ones, have been including references to Treaty principles in legislation since 1975. The PM noted in Parliament (11/2/04) that National had put Treaty clauses in 28 pieces of legislation. The Maori seats plus Maori list MPs give Maori a slightly smaller representation in Parliament than their proportion in the population (15%). Without the Maori seats they would have much less voice, and the reality is that hardly any Maori have ever been able to win general seats. The Treaty principles are a way to apply the undertakings and spirit of the Treaty in a wide range of modern circumstances. They will vary according to the particular circumstances under consideration, which is why no single formulation of them will serve. Governments have sometimes put them into legislation in a lazy, confused or merely politically correct way, and that is open to criticism.

7. In local government, Maori wards are undemocratic, and special consultation with Maori gives iwi veto power over many job-creating development projects. National would remove these features.

Many local bodies have rural wards, presumably to ensure representation for small communities with special needs and concerns. These are not usually attacked as being undemocratic. It’s difficult to see why Maori, as the partner people under the Treaty, cannot have representation in the same way.

Consultation processes simply do not provide veto powers. If hapu and iwi want to prevent a project, they have to persuade the consent authority and if necessary the Environment Court of their case.

8. A group of non-Maori radicals with political, economic and judicial influence, form a powerful fifth column in the Maori cause.

An interesting conspiracy theory – what’s in it for them?

9. Large amounts of education and health funding are influenced by the ethnicity of the recipient. National would fund social welfare on the basis of need, not of race. It would continue to support Maori education and health provision because people should have choice.

In 2003, $158 million, or 2% of the health budget was targeted to Maori needs. $135 million of this went to Maori health providers, whose services are also used by a significant number of non-Maori. Don Brash says he would continue this to allow for choice, so what remains in contention is $22 million spent by mainstream health providers and targeted to Maori. (Source: Sunday Star Times, “Single Currency”, 8/2/04.) 

In education, the Sunday Star Times calculates that the targeted funding was 1.5% of the education budget. Are these proportionately large amounts? The intention is to enable Maori (and often other groups too) to overcome past disadvantage and take their place as equal citizens in all parts of our society, not to get special privileges. This kind of programme is recognised as legitimate in both New Zealand law and international conventions, and the need for it disappears when equality is indeed achieved.

10. Environmental law is turned into a farce by allowing spiritual considerations to be taken into account. Beliefs are being invented for gain, the process is becoming deeply corrupt.

This is so generalised that it’s hard to comment. Maori spirituality is part of the taonga guaranteed in Te Tiriti. If we’re talking about cases such as the road that might have disturbed the taniwha in the Waikato, it wasn’t dealt with through the law but by negotiation, and the small additional cost to Transit didn’t go to the hapu concerned but directly into a modification  of the road. Most (though not quite all) such stories have a strong element of media beat-up to them.

11. On the foreshores and seabed, customary title will give Maori a veto power over anyone else’s development, and they will in general have a more dominant role than other New Zealanders in the use and development of the coastline. They can be owners, managers and regulators all at the same time, creating conflicts of interest and inviting corruption. National would recognise limited customary rights, but would revoke any customary titles.

As Ministers describe the Government’s proposals, hapu would be able to call on the law only in the same way as any other citizens, to prevent a project from interfering with their traditional and continuously exercised customary rights as recognised by the Courts. Customary title would not amount to ownership or exclude other users. It would involve whanau, hapu and iwi in negotiating with local government and central government for agreements in each region on how they will be involved in coastal management, but the Crown would be the ultimate regulating body. The aquaculture issue, which sparked the whole foreshore and seabed case, may be settled by allocating Maori authorities 20% of licences, as with other commercial fishing. Hapu and iwi are deeply suspicious of the Government’s proposals, but that is how they stand, contrary to Don Brash’s allegations.
