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Introduction
It has been very difficult to prepare this paper.  When the issues for this conference were fixed it had been confidently expected that draft legislation would have been available and in all likelihood introduced to Parliament.  Continued strong Maori opposition, public reaction to the Brash speech, logistical difficulties within government and the Waitangi Tribunal inquiry and report, have seen almost daily changes to the political landscape, and the legislative timetable has already slipped from the original mid-February date for the introduction of the Bill, to at least the end of March 2004.  In the meantime there are signals that there may be significant changes from the policy outlined in December, as the government continues its dramatic U-turn on Maori issues.  It is entirely possible that any revised policy and Bill will not even contain the nominal protection for Maori interests provided in the December policy.

The legal purists will note that most of the discussion is now much more about policy and politics, particularly realpolitik, than it is about law.  The foreshore and seabed ceased being solely a legal issue with the political reaction to the release of the Court of Appeal judgement.

The paper will begin by briefly outlining the background to the foreshore and seabed issue, identify the contents of the current policy and thus considering recent developments including the Waitangi Tribunal report.  Finally, the four issues identified in the conference flyer will be briefly addressed.

Background

There are many misconceptions about the so-called foreshore and seabed issue, which has arisen as a result of the decision of the Court of Appeal in the Marlborough Sounds case.  Such misconceptions range from the nature of the claim, through confusion over whether the claim is a Treaty claim, to a genuine misapprehension as to which parts of the beach may be affected.  Although I cannot be described as an impartial observer, having been involved with the issue on behalf of a number of applicant iwi for nearly ten years, I will try and give some background to the case in an effort to clear up some of these misconceptions.  It should be noted that this is a complex issue and there is not space in this paper to go into all the various details.

The first point to consider is the definition of foreshore and seabed.  The foreshore is the area between the high water mark and the low water mark while the seabed is the area to seaward of the low water mark.  Where there is an area of beach which is not covered or uncovered by the tide, that is not an area of foreshore but rather “dry" land.  Much of the area that Kiwis would regard as the beach is, quite simply, not foreshore.

The second point to note is that claims to foreshore and seabed as they are currently articulated are not Treaty claims, but rather claims for recognition of customary rights through the Maori Land Court.  Treaty claims to the Waitangi Tribunal arise when Maori have been prejudiced by an act or omission of the Crown and redress is sought at the discretion of the Crown.  In the case of foreshore and seabed iwi and hapu are claiming - not that the Crown has taken away the rights to the foreshore and seabed - but rather that those rights still exist and must be recognised according to law.

The obligation to recognise the property rights of indigenous people first arose in western legal thought following the colonisation of Mexico and Peru in the 16th and 17th centuries.  The Spanish Crown accepted that it had an obligation to protect the property rights held by the indigenous people.  That obligation developed into what is known as the doctrine of aboriginal title and became part of the English common law.  By the date of the Treaty of Waitangi there was a clear acceptance of this obligation in the British Colonial office. As the High Court of Australia noted in the Mabo case, in many respects the guarantees contained in Article Two of the Treaty of Waitangi are simply a restatement of the common law obligation to protect the property rights of indigenous people
.

Within a short period of time after the Treaty the Crown realised that all parts of New Zealand were owned by Maori according to custom and that the agreement of Maori would therefore be necessary before the Crown could acquire land to on-sell to settlers.  Early attempts by the Crown to acquire land showed that for individual Crown purchase agents to work through the complexities of customary tenure markedly slowed the land alienation process and so, from the 1850s onwards, the Crown began to consider establishing a statutory mechanism by which the various rights held by custom could be translated into a legally recognisable title in order to facilitate the more rapid alienation of Maori land.

The mechanism eventually adopted was the Native Land Court.  The Native Land Court began operations in 1865.  Maori were not slow to attempt to use the Land Court to protect their interests in the foreshore.  In the Kawaeranga decision the Native Land Court recognised an exclusive right of fishery held by Maori in the Thames foreshore.
  The response of the Crown was swift.  In order to forestall other such claims, and to prevent claims to the seabed which the Chief Judge of the Native Land Court had recognised could be pursued, the Crown declared that all of the Auckland province below the high water mark was a separate district of the Native Land Court and then suspended the operation of the Native Land Court within that district.
  This did not extinguish the customary rights held in the foreshore and seabed but simply prevented the Native Land Court from investigating such rights.  The initial jurisdictional bar was continued through the provisions of the Harbours Acts of 1878 and 1950.  Other jurisdictional restrictions were imposed by the Maori Affairs Act 1953.
  As a result Maori had no legal mechanism to have customary rights recognised in the foreshore and seabed until the repeal of Harbours Act and Maori Affairs Act in 1991 and 1993 respectively, and the enactment of Te Ture Whenua Maori Act in 1993.

This then brings us to the story of the eight iwi of the Marlborough Sounds.  By the early 1990s the booming marine farming industry in the Marlborough Sounds saw water space suitable for marine farming in increasingly short supply.  The customary rights asserted by the Marlborough iwi were all but ignored through the administration of the Resource Management Act.  Marlborough iwi had a 100 percent failure record in opposing applications for marine farming on customary grounds, and likewise had a 100 percent failure record in pursuing their own resource consent applications.  The final straw was the decision by the Crown to impose a moratorium on marine farming applications in the Marlborough Sounds as the forerunner to the imposition of a coastal tendering regime for marine farming.  Had the coastal tendering regime been established it would have been similar in effect to the quota management system for fisheries, and would have led to the privatisation of large areas of the coastal space within the Marlborough Sounds.  It is altogether ironic that the Crown has now positioned itself as the guardian of public rights within the coastal marine area given that it was the policies of privatisation which compelled iwi to file the Marlborough Sounds application.

Some seven years after the application was filed, the Court of Appeal held that the Maori Land Court had jurisdiction to investigate whether the foreshore and seabed of the Marlborough Sounds was Maori customary land.  The Court of Appeal did not say that the land belonged to Maori but rather was a preliminary decision in a long and complex case.  The knee-jerk response to the decision by politicians (and others who should have known better) was dismaying to say the least.

The Current Crown Policy

As noted above, under the Treaty of Waitangi, and under the common law of New Zealand, the Crown has an obligation to protect property rights held by iwi/hapu in the coastal marine area.  That obligation was not discharged by the Crown policy issued in December 2003.

While the government had previously indicated that it had two “bottom lines”, namely preservation of public access and making the legal title to the foreshore and seabed inalienable, the government went much further than it needed to go to protect public access and inalienabilty, which could have been provided for without ruling out Maori ownership.  The proposals do not establish a process to identify and protect the full range of rights that could be held by iwi/hapu in the coastal marine area.  Instead the mechanisms adopted prejudge the nature and extent of rights that may be held by iwi/hapu and prescribe the limits to which such rights can be recognised.  As a result there is neither recognition of nor a mechanism to give effect to ownership rights, there is no substantive provision for commercial rights, and development rights are not provided for at all.

To the extent that the policy was based on principle as opposed to short-term political expediency, they are based on a fundamental misconception of iwi/hapu rights in coastal marine area.  The government has defined customary rights as something different from mana whenua/mana moana/mana tupuna - which is seen by iwi/hapu as the basis for customary authority and customary ownership.  Instead the government has been categorical that the only customary rights requiring protection are specific use rights (rights to do certain things), which iwi/hapu see as simply being the physical manifestations of the wider customary right, rather than being the right itself.

From such a fundamentally flawed starting point it is no surprise that the Crown policy does not protect the customary rights claimed by iwi/hapu any more effectively than the government’s August proposals.  In summary, if the government's final proposals are implemented, iwi/hapu will be a position where they are forced to commit extensive resources to having certain customary rights identified but will have even less legal recognition of such rights than is possible at the present time and will remain excluded from decision making relating to allocation of resources and regulation of activities in the coastal marine area.

Foreshore and Seabed - a Framework the Crown policy articulated in December is considerably longer and more complex than the August policy it replaced.  It is also somewhat repetitive and in places contradictory, and lacks detail in many important areas.  In summary the key points are:
· The government intends to vest ”full legal and beneficial ownership of foreshore and seabed in the people of New Zealand" (paragraph 4).  This vesting amounts to a refusal to recognise any ownership interest held by iwi/hapu in the foreshore and seabed itself for the reason that legal and beneficial ownership encompasses all rights to that land.

· The “Customary Title” over the foreshore and seabed that can be awarded to iwi/hapu/whanau, detailed in the proposal (part 2 from paragraph 84), is not an ownership interest in foreshore and seabed.  The only practical effect is to give rise to “enhanced participation opportunities” in ”decision making processes” (e.g. see paragraph 94) to be developed by regional working groups, otherwise no commercial, development or decision making rights are recognised.

· The proposal also provides for the identification of “Customary Rights" (also known as “Specific Use Rights”) (part 4 from paragraph 130).  These specific rights are noted on the customary title but require a higher onus of proof (paragraph 141), and even where proven can be disregarded by the Crown (e.g. paragraphs 157, 166 (cf paragraph 169) and 170).  Commercial rights are not precluded but appear limited to scope of specific use right proved (paragraph 148) but no development rights (paragraph 137).

· All current mechanisms for recognition of customary rights of ownership in the coastal marine area (statute and common law) are to be removed.

· There are a number of key details missing from the policy including:

-
How regional working groups are to function (officials were to have reported back in January 2004 but have not done so)

· Criteria for recognition of specific use rights and when they can be disregarded (officials were to have report back by January 2004 but have not done so)

· How iwi/hapu rights not covered by the proposal are to be compensated

One of the strangest and most disturbing aspects of recent debate has been the deliberate policy of misinformation on the Crown policy put out by the National Party, through statements by Dr Brash and through the party’s foreshore and seabed website.   Claims that the policy gives rise to powers of veto to Maori, provides for commercial development without normal regulatory controls and that Maori will hold rights of ownership are simply false, having no foundation on the policy.

The Waitangi Tribunal Report

The December policy was immediately the subject of extensive and vociferous criticism from Maori throughout the country.   An urgent claim brought on behalf of some 149 separate claimant groups was heard by the Waitangi Tribunal between 20-23 January 2004 and 28-29 January 2004.

On 8 March 2004 the Waitangi Tribunal publicly released its Report on the Crown's Foreshore and Seabed Policy.  
The Report on the Crown's Foreshore and Seabed Policy is a sound, well-reasoned and significant report.  As well as strong conclusions and detailed reasoning, it carefully and meticulously demolishes a large number of the misconceptions that have dogged the foreshore and seabed debate since the release of the Court of Appeal decision as well as comprehensively addressing the detail of the Crown policy itself.  Significantly, it gives no room for Maori members of Parliament to continue to argue that the present proposals are anything but prejudicial to Maori.

The Tribunal concludes:

“The policy clearly breaches the principles of the Treaty of Waitangi.  But beyond the Treaty, the policy fails in terms of the wider norms of domestic and international law that underpin good government in a modern, democratic state.  These include the rule of law, and principles of fairness and non-discrimination.

The serious breaches give rise to serious prejudice:

(a) The rule of law is a fundamental tenet of the citizenship guaranteed by article 3.  Removing its protection for Maori only, cutting off their access to the courts and effectively expropriating their property rights, puts them in a class different from and inferior to all other citizens.

(b) Shifting the burden of uncertainty about Maori property rights and foreshore and seabed from the Crown to Maori, so that Maori are delivered for an unknown period to a position of complete uncertainty about where they stand, undermines their bargaining power and leaves them without recourse.

(c) In cutting off the path for Maori to obtain property rights in the foreshore and seabed, the policy takes away opportunity and mana, and in their place offers fewer and lesser rights.  There is no guarantee to pay compensation for the rights lost.”

Specific findings of the Tribunal are that the policy breaches both Articles Two and Three of the Treaty.  In relation to article two the Tribunal has concluded that:

· Historically the Crown's assumption of ownership and failure to deal with Maori claims to ownership of the foreshore and seabed was in breach of the Treaty; and that

· the proposed new regime removes the means whereby property rights can be declared and in effect removes the rights themselves; and

· there is no overriding need for the foreshore and seabed policy in the national interest.

(See paragraphs 5.1.1-5.1.2 pages 127 -129)

In relation to Article Three the Tribunal found that:

· the policy fails to treat Maori and non-Maori citizens equally because the only private property rights abolished by the policy of those of Maori, and that

· the removal of the ability of the courts to further define, articulate, and award property rights to the foreshore and seabed is a violation of the rule of law, the protection of which was guaranteed to Maori in Article Three.

(See paragraph 5.1.3 pages 129 -130)

The final chapter of the Report considers in some detail the recommendations that should be made to alleviate the breaches identified.  With regard to the recommendations the Tribunal emphasises the importance of obtaining Maori consent regardless of any final option chosen, as any unilateral action by the Crown, short of full restoration of te tino rangatiratanga over the foreshore and seabed, will breach the principles of the Treaty.  The Tribunal has suggested six options for consideration by the Crown as follows:
1. The Longer Conversation -- Give Maori chance to sit down with the government and properly explore the options that are genuinely available

2. Do Nothing -- Simply let the Court processes take their course.

3. Provide for Access and Inalienability -- Allow the Court processes to run their course but make statutory provision for public access in most circumstances and provide that the foreshore and seabed remains inalienable.

4. Improve the Court’s Tool Kit -- Provide specific remedies for the High Court and give the Maori Land Court power to recognise rights other than fee simple.

5. Protect the Mana -- Find a way of confirming Maori ownership while providing for joint control and management and public access, in line with the example provided at the hearing by Ngati Whatua o Orakei Maori Trust Board.

6. Be consistent -- Utilise the same type of model which provided for the return of ownership of the Central North Island lakes to Tuwharetoa and Te Arawa respectively.

In the Tribunal's view there is no point in attempting to rectify the current policy on the basis that “changes to the detail would not redeem it”.  The Tribunal noted however that if the Crown nevertheless decides to proceed with the current model then fair compensation to Maori will be essential.  While the Tribunal notes that any calculation of compensation would be difficult, it also notes that the difficulty is a conundrum that has been created by the Crown in seeking to remove the means at law for determining the nature and extent of Maori rights to the foreshore and seabed.

Since the release of the report, the Waitangi Tribunal has come under intense and misguided criticism from a number of commentators including the Prime Minister and Deputy Prime Minister.  Dr Cullen, in particular, has accused the Tribunal of rejecting the principle of parliamentary sovereignty and making a number of errors of law.  A cursory reading of the Tribunal report shows that this is not the case.  Far from rejecting parliamentary sovereignty, the Tribunal has made it very clear that Parliament has the power to implement the Crown policy, but the question is whether it should given its obligations to Maori.  In the Tribunal's view, proceeding to implement the policy not only breaches the Treaty but other aspects of domestic and international law as well.  Likewise, the major “error” identified by Dr Cullen in his press release was that the Tribunal had ignored “a clear statement of statute law - such as the vesting of title to foreshore and seabed in the Crown as is currently the case".  Far from being an error of law, Dr Cullen's own statements completely ignore the decision of the Court of Appeal in Marlborough Sounds which found unanimously that the statutory references to vesting in the Crown were subject to Maori customary rights, able to be recognised at common law and pursuant to Te Ture Whenua Maori.  Other criticisms have included the suggestion by Dr Cullen that the Tribunal was wrong to conclude that Maori do not get property rights under the Crown proposals.  Against this, the clear words of the Crown policy is fully supportive of the Tribunal's report, given that “full beneficial and legal title” to the foreshore and seabed is to be vested in the people of New Zealand.  There is simply no room for property rights in the foreshore and seabed under the Crown's proposals.  Finally, Dr Cullen has also disputed the Tribunal's conclusion that the policy was rushed.  While anyone who has been involved in this issue is painfully aware how rushed the process has been, evidence is also clearly apparent given that the policy is missing much relevant detail that the Tribunal was informed would be developed later in 2004.  Similarly there was no evidence that the government had indeed considered any other options than those incorporated in the December policy.

Summing up
Having considered the overall issues, the paper will now consider the four propositions identified in the programme for this conference.

The Likely Impact of the Proposed Legislation on Various Interest Groups

On the basis of the December policy, and in the absence of the detail to be provided in the Bill, Maori are the only interest group likely to be aversely affected by the proposed foreshore and seabed legislation.  As the Waitangi Tribunal has noted, the proposed legislation will prevent the recognition of customary rights of ownership in respect of the foreshore and seabed.  Specifically, Maori will lose their legal right to seek relief through the High Court and will not be able to pursue the current legal remedies in the Maori Land Court.  The government, on the other hand, effectively secures rights of ownership over the foreshore and seabed, while the public in turn gains guarantees of public access and inalienability.  The most Maori will get is the prospect of “enhanced decision-making powers” and perhaps recognition of a few specific use rights which are given little priority but even the implementation of these aspects of the policy must be considered to be unlikely given the current intense political and public opposition.  The only other group that may be adversely affected are the port companies.  It is suggested in the Crown policy that in some situations port companies may lose title to the foreshore and seabed.  No final decision has yet been made and a comprehensive review on the issue is meant to be completed by April 2004.  The lack of concern shown by the port companies to the December policy would however seem to indicate that loss of title is not expected.

The Conformity of the Policy with Other New Zealand Law and International Conventions

This issue was considered by the Waitangi Tribunal.  As a question of human rights, the Tribunal noted:


“(4) Human Rights Law
This is where, in the Tribunal's view, legal norms - not only Treaty norms - come into play.  For example, the New Zealand Bill of Rights act 1990 requires that the rights and freedoms it affirms may be subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society.  The Bill of Rights Act affirms the international covenant on civil and political rights, ratified by New Zealand in 1976.  Among the rights and freedoms that are affirmed is freedom from discrimination on grounds of race (section 19(1)) and the rights to natural justice (section27(1)).  By section 7, the Attorney-General must report to Parliament when any Bill (draft legislation) appears to be inconsistent with any of the Bill of Rights’ rights and freedoms.  In the light of the three features of the Crown's policy listed above [it is not the subject of consent by Maori/compensation is not being offered/other owners of private property rights are not being treated in the same way], it seems certain that any Bill that seeks to implement it will be the subject of the report under section 7.”

It should be noted that no analysis as to whether the proposals comply with the Human Rights Act or Bill of Rights Act appears to have been undertaken, certainly none was provided to the Tribunal, and the December policy itself simply records that “a final view as to whether the proposals comply with the Human Rights Act or Bill of Rights Act will be possible once the Bill has been drafted”

The Policy and the Expectations of Tangata Whenua

Throughout this debate Maori have continued to asset that they are entitled to see the litigation process through, and if unacceptable to the government, it is for the government to seek a negotiated outcome through a negotiated settlement with Maori.  Put simply Maori are unable to see why the interests of customary right holders should be simply able to be ignored by the government and be otherwise subservient to the interests of the public as a whole.

The customary interests of Maori have been used as a political football by politicians seeking to advance their own agendas since the release of the decision of the Court of Appeal.  The government itself was woefully unprepared for the decision of the Court of Appeal.  The initial knee-jerk response by the Prime Minister and Attorney-General had the effect of raising public expectations that the Crown would move to prevent legal recognition of Maori ownership of the foreshore and seabed, and that knee-jerk response has hamstrung the government in finding alternative paths forward given accusations of the government backing down that have inevitably resulted on the few occasions when it has commenced any form of dialogue with Maori.  More recently a similar process appears to be underway given the lack of considered responses given by the government following the release of the Tribunal report.  It is suggested that a better approach would have been a long and careful look at the contents of the Tribunal's report before issuing any such condemnations.

Examining the Suitability of the Maori Land Court and the Waitangi Tribunal to Deal with Seabed and Foreshore Cases

Since the release of the Marlborough Sounds decision there has been considerable criticism of the Maori Land Court, in particular if it was to retain the jurisdiction to recognise title to foreshore and seabed.  As noted elsewhere in the paper the function for which it has been criticised was in fact the reason that the Maori Land Court was set up in the first place.  

The issue of finding an appropriate legal recognition mechanism for customary rights had to be confronted at the time the Native Land Court was introduced.  The solution adopted was to recognise the existence of customary rights through the issue of a fee simple title through use of a specialist court.  Although much of the evidence tendered in the Native Land Court was usufructory in nature, often applying to specific areas within a given block, in general terms it provided good evidence for an overall title in fee simple to be issued to the customary owners.

It is submitted that there is no good reason to depart from this approach in the case of the coastal marine area.  There has been some criticism that the coastal marine area is different, on the grounds that it has never been occupied as such.  In fact, similar criticisms as regards “dry land” were voiced prior to the introduction of the Native Land Court.  The words of Henry Sewell to the Legislative Council in September 1862 have been echoed by the government and opposition parties, as well as other commentators throughout the foreshore and seabed debate:
“As a matter of abstract theory, I utterly deny that the land of these favoured Islands were meant by Providence to be retained in a state of waste -- that a territory as large in extent and possessing as great natural advantages is the British Islands was to be rendered for ever inaccessible to civilisation and forbidden to the use of man by an imaginary title vested in fifty or sixty thousand semi-barbarous inhabitants scattered thinly over the country in miserable villages in a few scarcely perceptible spots.  I deny that, in the sense of any inherent right, this people can maintain their exclusive title to forests and plains which they never trod, and mountains, teaming probably with unlimited store of wealth, which it may be they never have seen.  Those who, in opposition to such imaginary rights, maintain and assert the rights and duties of colonization have to my mind great truths on their side. In conformity with these truths the work of colonization proceeds.”

Accordingly, as a matter of consistent policy, successive native land acts have been utilised as statutory translation mechanisms turning a variety of proven customary rights and interests into fee simple titles.  The advantage to the colonial government was substantial as by bundling the rights up into a single transferable title it was a far easier to orchestrate the alienation of significant areas of land.  It is too late now to suggest that a different criteria should now be applied, nor that there is any Court better equipped to deal with the issue.

The suggestion has also been made that somehow the Waitangi Tribunal also has a role (or should not have a role) in determining applications in respect of the foreshore and seabed.  Such discussions simply reveals how little is understood about the functions of the Waitangi Tribunal rather than casting any illumination on the foreshore and seabed issue.  The Tribunal's role (and expertise) is limited to investigating whether any particular act or omission of the Crown breaches the principles the Treaty of Waitangi, and in recommending what action the Crown should take to remedy such breach.  Regardless of how the foreshore and seabed debate ultimately is resolved there is no likelihood that the Waitangi Tribunal itself will gain jurisdiction to deal with any such applications.  

Conclusion

This issue of Maori customary rights in the foreshore and seabed has been around in one form or other since the signing of the Treaty.  It will not go away.  The answer is not to be found in quick fix solutions such as blocking iwi/hapu customary rights through vesting legal and beneficial ownership of the foreshore and seabed in the Crown or in the people of New Zealand.  The issue has taken a long time to get this point and deserves an equally long consideration in order to reach a solution that protects the rights and aspirations of us all.  In the meantime there is no threat to continued public access to the beaches or indeed any other part of the coastal marine area. Critical analysis carried out by number of groups including the iwi/hapu working group Te Ope Mana a Tai has shown that the Crown's bottom lines can be accommodated while to a large degree protecting the customary rights claimed by iwi/hapu.  In order to reach such a solution the Crown needs to work with iwi/hapu rather than simply trying to force through its own proposals.  Whether such dialogue will occur is difficult to say but the current signs are not good given the short time within which the Crown has committed to finalising its legislative response. 
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