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Introduction

The purpose of this memorandum is to comment on the human rights aspects of the Foreshore and Seabed Bill. The comments focus on compliance, or otherwise, with applicable human rights law, both domestic and international. Some additional comment is also made about the legal consequences of enacting the Bill in its present form. No comment is made about the Treaty of Waitangi dimension to the matter because the Waitangi Tribunal has admirably addressed that aspect of the matter already.

Why wasn’t the protection of human rights one of the guiding principles?

But first, a general observation about the absence of a human rights focus in the policy development process which has led to the Bill. When Government set out to develop its response to the Court of Appeal’s decision it set out four principles “as a framework for policy development”. Compliance with human rights norms was not expressed to be one of those guiding principles. This omission appears to have shaped the policy response. The result is a legislative proposal which is, from a human rights law perspective, seriously defective.

The core feature of the Bill is the legislative assertion of Crown ownership of the foreshore and seabed in the face of Maori claims to own at least some of it and of a Court of Appeal ruling that such claims are, at the least, maintainable. This is coupled with a legislative “closing off” of the right to pursue the ownership issue in the Courts to its logical end-point -- such ownership as might have been established. These features of the Bill involve an abrogation of property rights and of the right of access to the Courts. Furthermore, they are inescapably and fundamentally discriminatory because their adverse impact falls only on Maori.

It is an old saying that hard cases make bad law. And, given the politics of the issue, the foreshore and seabed matter was always going to be difficult. But the failure to embed human rights perspectives into the policy process now looks set to result in Parliament acting in a way reminiscent of its colonial days.

* Chris Lawrence is an Auckland lawyer and past Human Rights Commissioner. He acts for a number of Maori interests.

The Bill of Rights Act dimension

The Bill raises serious issues about compliance with the NZ Bill of Rights Act. The BORA provision most clearly in point is section 19 (Freedom from discrimination). But s 20 (Rights of minorities) and s27 (Right to Justice) seem also to be in issue.

Whether proposed legislation is inconsistent with the BORA does not turn on whether, without more, it limits a right proclaimed in the BORA. The question of consistency with the BORA turns on whether the limitation of the right is a “justified limitation”. As s5 makes clear, the test for this is whether it is  

                       “such reasonable limit  prescribed by law as can be demonstrably

                         justified in a free and democratic society”              

The case law suggests that this test calls for a complex calculus which, in New Zealand if not in Canada, is still in the earlier stages of its development. It is not the point of this paper to traverse that jurisprudence at length. A summary must suffice. In the leading New Zealand case (Moonen) it was suggested by Justice Tipping that the analysis calls for;

a) the identification of the legislative objective

b) an assessment of its importance

c) assessment of whether the means chosen to achieve that objective are rational and

proportionate

d) regard to the principle that the interference with the right must be as little as 

necessary to achieve the objective and

e) consideration must also be given to “all the issues which have a bearing

on the individual case, whether they be social, legal, moral, economic, administrative,

ethical or otherwise”

 And, at the end of that analysis, a judgment is made by weighing and balancing all the information produced by it. As Tipping J. observed,

                    “Ultimately whether the limitation in issue can or cannot be demonstrably

                      justified in a free and democratic society is a matter of judgment which 

                      the Court is obliged to make on behalf of the society it serves”

In my view the case for inconsistency (of the Bill with the BORA) is not just arguable but substantial. After all, the alleged property and development rights of New Zealand’s indigenous people, and their rights of access to the Courts, are being limited. And, because this law will impact only on Maori, it is racially discriminatory. In addition, there is no statutory promise of meaningful compensation, the proposal very probably breaches international law and the proclaimed policy objective of public access to the beach, whilst undoubtedly important, could have been achieved in a less draconian way.

It will take years for this issue to be finally determined in Court but, in the meantime, the least that can be said is that the case for inconsistency with the BORA is by no means a weak one. 

Some may take the view that consistency with the BORA is not very important because, as s4 makes clear, Parliament can legislate to over-ride it anyway. (This, incidentally, reflects New Zealand’s  absolutist doctrine of Parliamentary sovereignty and illustrates that the BORA is a weak form of human rights protection in the face of a Parliament determined to abrogate the rights in it). But, even if Parliament can override the BORA, significant issues remain.

One such issue concerns the Attorney-General’s reporting obligation under s7 of the BORA. If the Attorney takes the view that the Bill appears to be inconsistent with the BORA, she is obliged to advise the House accordingly when the Bill is introduced. In my view there is a strong case for doing so but, of course, the Attorney may take a different view. Case law suggests that her decision is outside the scope of the judicial review procedure but it very likely to be judicially scrutinised in other ways. One is by means of legal proceedings for a judicial declaration that the Foreshore and Seabed Act is inconsistent with the BORA. Another is in proceedings before the treaty monitoring bodies established by the applicable international human rights instruments.  

 It has recently become possible to seek a judicial declaration that a statute is inconsistent with the BORA. There are two ways in which this can be done. One is by suing at common law and the other is by proceeding under the new Part 1A of the Human Rights Act. There are differences between the two as to both process and substance. But in both cases the granting of the declaration does not affect the ongoing validity and operation of the statute under challenge. The declaration does no more than make the point that the statute in question is inconsistent with the BORA, although the Part 1A procedure also leads, in successful cases, to a Select Committee reconsideration of the legislation.   

International Human Rights Law

It is strongly arguable that the proposed legislation will be inconsistent with New Zealand’s international legal obligations. The relevant norms are seen in the so-called “International Bill of Rights”. This comprises the Universal Declaration of Human Rights and a set of subsequent human rights Covenants and Conventions. The rules most relevant concern the rights:

    -     to self-determination, including with respect to natural resources,

                -     to own property and not be arbitrarily deprived of it

                -     to equality and non-discrimination before the law

                -     to an effective domestic remedy for the breach of rights by the State.

It is worth noting that the Human Rights Committee (the Treaty monitoring body for the International Covenant on Civil and Political Rights) has already made special mention, in its “General Comment 18”, of the importance of non-discriminatory equality before the law.

                 “ Non-discrimination, together with equality before the law and 

                   equal protection of the law, constitute a basic and general principle

                   relating to the protection of human rights”

Furthermore, the Committee on the Elimination of Racial Discrimination, in its “General Recommendation XXIII”, has emphasised the importance of the rights of indigenous peoples.

                   “… the Committee has consistently affirmed that discrimination against

                    indigenous peoples falls under the scope of the Convention … 

                    5.The Committee especially calls upon State parties to recognize and protect 

                    the rights of indigenous peoples to own, develop, control and use their

                    communal lands, territories, and resources and, where they have been 

                    deprived of their lands and territories traditionally owned or otherwise

                    inhabited or used without their free and informed consent, to take steps to

                    return those lands and territories. Only when this is for factual reasons not

                    possible, the right to restitution should be substituted by the right to just, fair 

                    and prompt compensation. Such compensation should as far as possible take 

                    the form of lands and territories”

The proposed legislation is, in my view, likely to infringe against a number of specific provisions of international human rights law including the following:
International Covenant on Civil and Political Rights:                               Articles 1, 2, 14, 26 and 27

International Covenant on Economic, Social and Cultural Rights:           Articles 1 and 2

International Convention on the Elimination of all Forms of 

Racial Discrimination                                                                                Articles 2, 5 and 6

Both the ICCPR and the ICERD contain a mechanism whereby individuals can take legal proceedings (a “communication”) to the relevant Treaty monitoring body. 

As a rule it is necessary for such individuals to have exhausted their domestic remedies before doing so. It is a moot point whether, in the face of a statute and under New Zealand’s constitutional arrangements, there are any (effective) domestic remedies at all. Presumably the Government would wish to argue that it is necessary to pursue, in the local courts, proceedings for a declaration of inconsistency before taking international proceedings. But Canada’s attempt to argue this in an analogous situation was unsuccessful because the treaty monitoring body took the view that a mere declaration was not an effective remedy anyway. Thus it didn’t have to be pursued before the communication was admissible. In my view the international proceedings can be got underway as soon as the Bill is enacted.

The rulings of Treaty monitoring bodies are usually not directly enforceable in domestic jurisdictions. The system works, to the extent that it does, by “naming and shaming” those States which fail to honour their international legal obligations.

Australia’s experience provides an example. In 1998 the Australian Government secured amendments to the Native Title Act which were then the subject of a communication to the CERD Committee. It held that the amendment “raised concern about the State Party’s compliance with Articles 2 and 5 of the Convention” and identified “four specific provisions which discriminated against indigenous title holders”. The Committee “expressed concern over the compatibility of the Native Title Act, as amended, with the State Party’s international obligations under the Convention”. 

The CERD Committee also noted that the Australian amendments “appeared to create legal certainty for Governments and third parties at the expense of indigenous title”. Given that one of the New Zealand Government’s guiding principles was “certainty”, this statement is telling.

It may be that the Australian Government was unmoved by findings that Australia had breached its obligations in international law. But one wonders whether that is a lead New Zealand wishes to follow. 

“Redress”

Clause 29 of the Bill allows groups to apply to the High Court for a finding that, but for the Crown’s ownership of the foreshore and seabed, it would have held  “territorial customary rights” to parts of it. Clause 33 then provides that, where the Court makes such a finding, it must be referred to the Attorney-General and the Minister of Maori Affairs

                          “who must enter into discussions with the group … the purpose 

                            of such discussions is to consider the nature and extent of any 

                            redress that the Crown may give” 

Clause 34 then provides that

                            “No relief may be claimed in respect of a finding made under 

                             section 29 other than redress that the Crown may give, on the

                             basis of a finding, under section 33”    (sic)

It is noteworthy that:

a) there is no independent or judicial mechanism for determining the relief to be 

given

b) the term “redress” is used. This seems to be a way of avoiding terms like

“remedy” and “compensation” -- with their implication that the relief given must be proportionate in value to what is taken

c) there is no statutory requirement that there be any redress at all. Indeed the 

“discussions” ( a minimalist word ) may lead nowhere at all.

The mechanism set out in clauses 33 and 34 seems designed to disempower those whose territorial rights have been abrogated. As to relief in respect of the property rights abrogated, they will be no more than supplicants. Their remedies, if any, will depend on the indulgence, if any, of the party which abrogated their rights.

This is deeply unprincipled. At least when private property rights are abrogated for public purposes under the Public Works Act those affected have a statutory right to compensation – determined independently of the Crown and at market value. What principle, apart from racially targeted parsimoniousness, justifies treating Maori so differently? 

This aspect of the proposed legislation is one of those most likely to attract international criticism. It flies in the face of the State’s obligation in international law to provide an effective remedy for breaches of its Covenant obligations. 

It may be, however, that the “redress” mechanism is infrequently invoked anyway. This is because the Bill defines “territorial customary rights” in such a limited way. It is noted that the definition in clause 28 turns not only on the concept of common law customary/aboriginal title – itself restrictive. In addition, in clause 28(b), another element is added which seems intended to further restrict the scope of the statutory concept of “territorial customary rights”.

The net effect of clauses 28 to 33 is to minimise both the scope of the right which can be asserted and the relief available for its abrogation. This regime is more sophisticated than that set up by the  Parliamentary land-grabbers of colonial times. But there’s room for the view that it is true to the spirit of their work.                          

Conclusions.

1)  It is acknowledged that the Bill contains provisions for the recognition of certain Maori rights in relation to the foreshore and seabed. But the concept of indigenous rights which underlies those provisions is, at best, toward the lower end of the spectrum of possibilities. It makes no allowance for Maori ownership in whatever form (including a form which allows public access). Consequently it compromises the right to develop customarily owned land. The customary rights concept seen in the Bill is akin to a hunter-gatherer model and falls well short of international best practice. Furthermore the rights being recognised are very limited in comparison with those being taken away.

2)  The proposed legislation is probably inconsistent with the BORA and even more probably inconsistent with international human rights law. This is because, amongst other reasons,  it is racially discriminatory in its treatment of property rights and in the matter of access to the Courts in order to establish those rights.  Furthermore, in New Zealand there is no effective domestic remedy in the face of legislative discrimination and that is, in itself, a further breach of international law.

3)  The provisions concerning “redress” for the rights abrogated can be validly seen as a factor which aggravates the defects in the overall proposal.

4)  The proposed legislation, apart from causing years of disharmony and litigation, carries an unacceptable risk of international embarrassment and of harm to New Zealand’s reputation as a human rights defender. 

CHRIS LAWRENCE   

