Foreshore and seabed- can dual world-views be reconciled?

Talk to Wellington Catholic Justice & Peace Commission on Saturday 19 June 2004

Thank you for this opportunity you have generously given me to offer you an insight into what one Pakeha is thinking, about the current Treaty debate and the difference in world-views concerning the foreshore and seabed. 

In last Friday’s NZ Herald there was an encouraging result of a poll that found more than a third of New Zealanders believed that Maori had a legitimate grievance following plans to vest the foreshore in Crown ownership. Given Maori make up about 15% of New Zealanders this is a remarkable result that indicates that this issue is failing to die and that there is emerging a more general sense of unease about the proposed legislation. There is much about this result that confirms some of my own impressions.

Over the last three months I have been speaking wherever invited about the Dr Brash’s Orewa speech and this impending legislation. What is it that qualifies me to take up these issues at this time? Perhaps a willingness to talk as a Pakeha and draw on more than the 30 years of experience I have had working with Maori communities through Aotearoa in health and employment related activities and my 25 years with Ngati Whatua o Orakei as an economic adviser. This has enabled me to talk about this experience, hopefully providing some insight into this debate, and adding content to some of the discussion. 

My experience in these forums confirms what we all now know. Race relations is an issue for the dinner table conversation in the same way that the 1981 tour got into everybody’s entrees. Paradoxically, while Don Brash has managed to relieve many people of the need to suppress their prejudices and this has had some ugly consequences, not least in the parliamentary debate, another debate is opening up that is more constructive.

One of the characteristics of this debate is that it is less a matter between bigots and liberals, than one between those who are actively trying to understand our history and those who don’t think it makes a jot of difference. 

It is also about trust, challenging the trust we have as citizens in our governing processes as much as it is about trust between tangata whenua and tauiwi.

Critical to this is the matter of content and approach. I would encourage participants to abandon any form of slogan or attempts to malign people for their lack of knowledge. Rather we should encourage each other into a personal discovery of our own nation’s history and make this discovery relevant for how we might act today.  

We are at a kind of cultural crossroads where the signposts for our nation might be determined by at least two critical factors. 

The first of these consists of our commitment to an informed level of citizenship. Dr Brash’s Orewa speech provides a specific and real challenge to our notion of citizenship. He explicitly invites us to close the chapter on the historical relationship between tangata whenua and tauiwi with the completion of Waitangi Tribunal processes. His post – Treaty world calls us to a singular category of citizenship, a New Zealander. 

Such a change would eliminate in its entirety the collective relationships (expressed through rangatiratanga) that have existed since 1840 between Crown and tangata whenua. It is an extraordinary proposition, the impact of which has been little understood by most New Zealanders.

Let me illustrate what I mean.

Last month I attended the opening of a new marae at Pukaki in Mangere attended by Dame Te Atairangikahu. There were perhaps 500 people present, 10 of whom were Pakeha. This was an occasion for the affirmation of manawhenua (tribal authority within a region) by the collective represented by kin groups known as tribes (iwi) or sub-tribes (hapu). This form of collective activity is happening every day in the Maori world, but as I had cause to reflect, it is only tangential to the world of those who are not Maori.

There is a Maori world in existence that operates within collective structures (iwi/hapu) and has at its core, expressions of rangatiratanga (chiefly authority exercising trusteeship) and manawhenua (tribal authority within a region). These collectives relate to other Maori and to the Crown and all its agencies in a way not paralleled with any comparable Pakeha cultural institutions and they have been doing so since 1840. What’s is more these collective structures exist in perpetuity. They are protected by Article 2 of the Treaty which explicitly affirms and acknowledges this leadership of the collective (rangatiratanga). 

Pause to consider the impact of Dr Brash’s position for a moment. 

If those opposed to the Treaty deny rangatiratanga, we must ask the question, how did we manage to get here? For it was precisely by exercise of this collective rangatiratanga (on behalf of their tribal groups) that the chiefs consented to being a party to the Treaty with the British sovereign.  It was part of the explicit Treaty trade-off. We (tangata whenua) recognise one law for all and the common right of citizenship and you (tauiwi) agree to protect our (te tino) rangatiratanga.

Without explicit recognition of this rangatiratanga in return for a single legal structure (Parliament) and citizenship in common a Treaty could not have been agreed in the way that occurred. 

As tauiwi we have an obligation to protect rangatiratanga (Article 2), because it explicitly provided us with the corresponding right of citizenship (Article 3) of this country. Clearly a subsequent denial of this legitimacy is not what any of us want. 


Yet this is the direct opposite of the kind of constitutional proposition proposed by Dr Brash. In his world rangatiratanga has no contemporary relevance to the State. It is simply seen as the private practice of Maori, to be accommodated in much the same way that religious pluralism is to be accommodated; doubtless important to its adherents but irrelevant otherwise.

Fortunately for Dr Brash, his lack of understanding coincides with a comparable knowledge gap about te tino rangatiratanga in the general population. 

The reason for this is simple. Most Maori collective structures (wherein the exercise of rangatiratanga is so obvious to the group) have for over a century prior to 1975 been largely ignored by the Crown, or dealt with remotely, through the Courts. Their presence doesn’t feature in the hearts and minds of our Pakeha historical consciousness with anywhere the same force as they reside for Maori. Indeed Justice Prendergast went so far as to describe the Treaty as a nullity in 1877.

So when as a nation, we come to pass judgement on the nuances of an issue like the foreshore and seabed debate the Pakeha mind goes to the rights, privileges and obligations of individual citizens (Article 3) and assumes this include Maori as well. Conversely the Maori mind goes to goes to the rights, privileges and obligations of collectives through which rangatiratanga is exercised (Article 2). And for Pakeha this counts as an extra, a benefit not available to themselves, a second bite of the cherry. 

It is not surprising therefore, that Pakeha start to feel Maori are getting one over them when they assert their collective mana (rangatiratanga) over the foreshore and seabed, a mana they declare, has never been relinquished.

So what are the circumstances that gave rise to this Bill? Here I am indebted for the first part of my summary to Danny Butt's paper ‘The 5-minute Foreshore and Seabed - A Pakeha perspective and summary - May 4th 2004’.

“The Crown assumed it controlled property rights to the foreshore and seabed. It based this assumption on legal rulings (such as "In Re the Ninety-Mile Beach [1963]") that applied British common law to state that on assuming sovereignty of New Zealand, the Crown claimed ownership of the foreshore and seabed regardless of existing property rights.

In 2003 the Court of Appeal found that these legal rulings were contrary to other well-established interpretations of common law in relation to customary ownership (in New Zealand, Australia, Canada, and Nigeria among other places). Just like other property rights, native property rights established through customary use can not be extinguished without consent of the owners. The Court of Appeal ruled that there was no legal reason that the foreshore and seabed should be any different, and that these rights had not necessarily been extinguished. Therefore, the Maori Land Court should be allowed to hear cases relating to Maori customary rights over the foreshore and seabed and convert those into full property rights under Crown law where appropriate. The judges' view was that such rights would be difficult to establish, but that nevertheless this legal process should be allowed to take its course.

The government decided that this was an "unintended consequence" of previous legislation (Te Ture Whenua Maori Act 1993) and rapidly sought to introduce a new Bill preventing claims to customary rights in the foreshore and seabed being heard by the Maori Land Court, and therefore preventing any possibility of those rights being converted into property rights under Crown law.”

This response to the Court of Appeal judgement that prevented the Maori appellants from progressing their case to the Maori Land Court for adjudication is in retrospect a cultural and legal watershed. In reality the toxic nature of the race relations debate at the time prompted the government to react in defensive mode, to close the issue down. It achieved precisely the opposite. The opportunity for clarity in leadership, emboldened by a sophisticated understanding of the Treaty was temporarily lost.

On the count of fair treatment of all citizens under the law and the right to have their day in court, many would say the introduction of the legislation offends basic tenets of citizenship by removing the rights of the appellants to be heard in the Maori Land Court.  

On the matter of content the legislation explicitly seeks to extinguish rights that the Court of Appeal had ruled were at least arguably present in certain precise circumstances if not explicitly guaranteed. The Crown recognises this. It invites discussions over redress (not compensation) with those who can prove loss of such rights, thus validating the possibility of their prior existence. 

As to the reconciliation of differing world-views the new law seeks to recognise and codify the rights of all citizens and provides for the expression of the customary rights of collective groups in a way that such groups clearly find inappropriate and culturally minimalist as the hikoi demonstrated.

Finally and perversely, the Bill by exception provides explicitly for the alienation of seabed and foreshore by Act of Parliament. This comes as a surprise given most New Zealanders thought this was exactly the action the Bill was designed to stop. 

Why was there a need to act and why so quickly? 

This goes to the heart of my second signpost of nationhood. In my view such haste was driven by is one word: trust, or more to the point, the lack of it. 

The raw politics of race proved too potent a risk for a government declared on achieving a much wider social agenda over a long term of stable office. The willingness to trust both process and participants appeared to fail with both government and opposition parties inviting the public to impute avaricious motives to Maori whilst simultaneously leaving the Court of Appeal and the Waitangi tribunal impugned with the assertion of judicial activism. 

As we rightly celebrate this year 150 years of the founding of Parliament we might reflect that there have been prouder moments in our constitutional history as a nation. Will the introduction of this legislation be seen in hindsight as prudent? Early signs are not encouraging.

How important is trust to the resolution of this stand-off? A recent experience is illuminating. Last month I had proposed to me that I might front a commercially sponsored campaign on primetime television focused on education about the Treaty, most particularly for Pakeha. The producer asked a commercially experienced ‘hard head’ from the advertising industry to comment on the viability of the idea. The response was clear and unequivocal:

“ The pendulum has swung too far in both directions, the foreshore and seabed issue just becoming a force that swings the pendulum to the far side. I also believe issues could well be resolved with more astute Maori leadership. I think, like Pat Snedden, that Kiwis are essentially reasonable, but don’t want to see the country's resources handed over to the visible face of Maoridom – who they see as a bunch of unemployed radicals who have hijacked just causes in order to justify otherwise useless lives. Right or wrong perception is reality.”

It is not hard to see that when ‘we’ hold the resources ‘they’ aren’t going to get them, because ‘they’ can’t be trusted. The sheer irrationality of this view needs challenging. The overwhelming fear is that Maori control of some of the country’s resources will lead to a calamity for the rest of New Zealand. Trust is simply not possible where fear dominates. And the fear is not supported by the evidence.

Contrast this with real-life experience where Maori do have control of the resources, such as with Ngati Whatua o Orakei. We don’t need to retell their whole story in detail.

Suffice to record that Ngati Whatua o Orakei, the once proud people of the Tamaki isthmus, at 1840 holding sway over the whole of Auckland; the people who invited and induced Hobson to Auckland to form the seat of government; were reduced in precisely 112 years to a landless few living off the state. By 1951 they were without a marae on which to fulfil their customary obligations and were left with a quarter acre cemetery, being the last piece of land they could tribally claim as their own.

In his second claim before the Waitangi Tribunal Joe Hawke outlined the case relating to the disposal of the Orakei Block, the land ordered by the court in 1869 to be forever inalienable, but subsequently sold. The outcome was unequivocally in their favour and Bastion Point in 1991 was finally transferred back into Ngati Whatua’s hand by Act of Parliament. The area vested included the whenua rangatira now known as Takaparawhau park and the smaller Okahu Park comprising the original papakainga and the foreshore.

The first thing Ngati Whatua did was to give the huge chunk of Bastion Point back to Aucklanders. That’s right, they gave it back to you and me for our unimpeded use. I refer to the most expensive land with the best views in all of Auckland. The land where Michael Joseph Savage rests. Ngati Whatua agreed to manage this jointly with the Auckland City Council for the benefit of all the people of Tamaki Makaurau.

What therefore is it that enables a people who sought for 150 years to get some form of justice that recognised their cultural destitution, to react in their moment of triumph with such generosity to those who had dispossessed them?  

What underpins such an act of munificence? To put it simply; the recovery of the hapu rangatiratanga.

Let me quote an extract from the Chairman of the Ngati Whatua o Orakei Maori Trust Board, Sir Hugh Kawharu in his evidence to the Waitangi Tribunal in January this year: 

THEN from the trauma and the ashes the Crown restored title to Orakei’s 150 acre ‘Whenua Rangatira’ parklands including the foreshore at Okahu Bay, forty years later in 1991. The Whenua Rangatira is now being controlled by the Orakei Reserves Board comprising three representatives of the Ngati Whatua o Orakei Maori Trust Board and three representatives from Auckland City Council.  By statute, the land is managed, financed and developed at the expense of the Auckland City Council in view of the land (including foreshore) being kept for public as well as hapu enjoyment. Likewise, by statute, the chairperson (and the casting vote) is reserved for a Ngati Whatua representative in recognition of the hapu’s title and mana whenua. The fee simple title to the land is registered in favour of the Ngati Whatua o Orakei Maori Trust Board.  

The arrangement has worked successfully and without untoward incident since its inception in 1992. This arrangement is incorporated within the Orakei Act 1991 and more particularly section 20 of the said Act. It is a benign but efficient regime; and here at least the mana of Ngati Whatua stands tall, intact and protected.  In light of the current debate, I can confirm that public access to the foreshore of Okahu Bay has been unrestricted from the day title returned to Ngati Whatua.  The universal celebration there at the dawn of the new millenium was an event I believe none of the thousands who were present will never forget.  And of course the beach continues to give pleasure daily to those who come and go.

This is a model that the Crown might consider further in respect of foreshore and seabed policy.  Here, at Okahu Bay ownership is formally recognised in favour of Maori, with the reservation that the foreshore and seabed are to be made available for the common use and benefit of the members of the tribal group and the public, and administered in accordance with an Act agreed to by Maori and the Crown.  I have been privileged to have been chairman of the Orakei Reserves Board to date.

The key is the retention of mana.  If the Crowns proposals for the Foreshore and Seabed are implemented, then that will result in a direct loss of mana which flys directly in the face of that which I have set out earlier in relation to the Orakei Reserves Board. Clearly that is a prejudice which Ngati Whatua will suffer and one which cannot be remedied by monetary compensation or mere recognition of use rights.”
This is as clear a description of principles of resolution as you might find because it addresses both rights and responsibilities in the exercise of rangatiratanga, the matter at the heart of the Maori response to the current Bill. How potent this act of astute leadership is as an antidote to the fears of those opposed to any Maori control of the foreshore and seabed. The 1991 Orakei Act exemplifies an approach where rights and obligations go hand in hand and where all parties negotiate a way into the future that is pragmatic and workable and profoundly Treaty based. And everybody gets access to the beach as has been our centuries old custom. 

It is the metaphor for trust between the parties today which exactly mirrors the trust underpinning Ngati Whatua Paramount Chief Apihai Te Kawau’s invitation to Governor Hobson to set up government on Ngati Whatua land in Auckland in 1840. Subsequent events for over a century and a half, showed that trust to have been systematically betrayed. It has now been restored by historic agreement with the Crown and no one has suffered from the recent decision. Rather, all benefit.

Surely if this is possible at Orakei are not the principles transferable to the current Bill? In many respects I think they are and I would like to explore how this may happen.

What are the principles of the current Bill?

We can be clear that the Crown does not see itself acting in a unprincipled way in the introduction of this legislation. Dr Michael Cullen made this very point in his communication just prior to the Bill’s introduction:

“The Foreshore and Seabed Bill the government will table tomorrow delivers four square on our promise to protect public access and guarantee public ownership.

“The four principles we outlined at the beginning of this exercise - access, regulation, protection and certainty - remain.  But as we have sought to give legislative expression to these objectives, and to secure a parliamentary majority for the Bill, we have fine-tuned the detail.

“The result is a much clearer, more familiar, more transparent and less bureaucratic framework which is well-balanced and will simultaneously guarantee access and recognise Maori customary interests while protecting the environment and safeguarding against any inappropriate profit-taking.”

“We also deliberately held back final decisions until we had received the report of the Waitangi Tribunal and, as the attached analysis of the main changes shows, have taken on board some of the Tribunal’s advice.

“We have simplified and streamlined the processes relating to customary rights after discussions with the Maori caucus and have created an opportunity through the High Court to seek redress from the government for territorial rights claimants might have held but for the fact that the Bill vests the foreshore and seabed in the Crown.

“Claimant groups must be able to establish an association with the relevant area dating back substantially uninterrupted to 1840.  The same basic rules will apply to any non-Maori group seeking recognition of customary use rights.”
As a statement of the Crown’s view of balancing competing rights and obligations it is clear and intelligible. The preamble to the Bill expands further on the four principles that form the cornerstones of this proposed legislation:

• the principle of access: the foreshore and seabed should be open for use by all New Zealanders;

• the principle of regulation: the Crown is responsible for regulating the use of the foreshore and seabed, on behalf of all present and future generations of New Zealanders;

• the principle of protection: processes should exist to enable customary interests in the foreshore and seabed to be acknowledged, and specific rights to be identified and protected;

• the principle of certainty: there should be certainty for those who use and administer the foreshore and seabed about the range of rights that are relevant to their actions.

Why then did it receive such an emphatically negative response from Maori exemplified by the hikoi? How does it miss on addressing the fundamental world-view of Maori?

Might I quote Sir Hugh Kawharu again: 

“The key is the retention of mana.  If the Crowns proposals for the Foreshore and Seabed are implemented, then that will result in a direct loss of mana….Clearly this is a prejudice that Ngati Whatua will suffer and one which cannot be remedied by monetary compensation or mere recognition of use rights.”

If there is one matter at the core of this disagreement it is the diminution of mana that results when the State fails to protect rangatiratanga. And such a reduction from a Maori world-view is to be fiercely and comprehensively contested. This is not firstly a matter of codification, of making it more or less easy for mana to be registered. Nor is it about the monetary incentive. Rather it is primarily about the cultural orientation in the relationship between Treaty partners that enhances the one whilst reducing the other.

The protection of tino rangatiratanga is guaranteed by Article 2 of the Treaty, a protection which the pre emptive clause prohibiting the sale of land to anyone other than the Crown in the second part of the article exemplifies. 

Sir Hugh Kawharu again:

“Article 2 concentrates on what was to be protected, fundamentally a rangatiratanga never to be ceded.  It is to be noted that in the English version of Article 2 the Maori people’s “full exclusive and undisturbed  possession of their lands and estates etc was rendered in the Maori version by “te tino rangatiratanga”. According to Williams (Dictionary of the Maori Language) rangatiratanga turns on the concepts of caring and nurturing. “Ko te rangatiratanga o te wahine nei, he atawhai ki nga tangata o tona  iwi”. The rangatiratanga of this woman is in the care which she shows for the people of her tribe. Here ‘atawhai’ means ‘caring’ or ‘nuturing’ or more simply ‘kindness’.

This is similar to the New Zealand Maori Council’s interpretation of rangatiratanga as trusteeship (Kaupapa 1983). At page 5, paragraph 3 it states that;

“However, while rangatiratanga may indeed mean ‘possession’, it also means much more than that, today, as in 1840. In its essence it is the working out of a moral contract between a leader, his people, and his god.  It is a dynamic not static concept, emphasizing the reciprocity between the human, material and non-material worlds.  In pragmatic terms, it means the wise administration of all the assets possessed by a group for that group’s benefit: in a word, trusteeship.  And it was this trusteeship that was to be given protection, a trusteeship in whatever form the Maori deem relevant.”

So how do we go forward in this matter?

Given this evident gap in understanding the world-view of the other what reflection can I offer as a Pakeha citizen of Aotearoa/New Zealand that provides a bridge for this gap?

In my view we must return to the spirit and principled approach of our founding charter. Most importantly, the result must lead to the enhancement of mana of all participants. If either Treaty partner wins at the expense of the other then the issue will not be solved. 

What is more, all New Zealanders must be able to understand the substance of the resolution and a broad consensus will need to be gained in support. 

This is an opportunity for Treaty education unparalleled in the last twenty years. Let’s use the submission process on the Bill as a chance to involve New Zealanders in a more sophisticated approach to Treaty understanding.

One such approach might be to consider the issues from each of the party’s point of view.

What do we understand of the Crown’s view?

· Parliament must be able to exercise its sovereignty and the Crown’s right to govern as expressed through its guiding principles of access, regulation, protection and certainty

What do we understand of the view of tangata whenua?

· There must be Crown protection of the exercise of rangatiratanga (trusteeship) over their resources and taonga related to the seabed and the foreshore and such protection must sit alongside the Crown’s exercise of sovereignty

· There must be Crown recognition of manawhenua around relevant parts of seabed and foreshore within the rohe

· There must be the ability of Maori to exercise their right of citizenship to be heard in the Courts to establish the legitimacy of their customary rights
· There must be an ability to have a negotiated Crown response to a successful establishment of customary rights
Some kind of resolution might then address how the competing views could be reconciled in order to enhance the mana of all parties and to allow for the possibility of generosity in return for affirmation of rights. At present the mechanism for this is the Select Committee process. This is a seriously challenging issue being handled at constitutionally breakneck speed. The opportunity for submission via the select committee needs to be taken by as many of the population as possible. Perhaps what I have said today might be a constructive prompt to your own examination of what can you do to help achieve an informed resolution. 

Thank you. 

Pat Snedden  
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Glossary  (how terms may have been used in this paper)

• Pakeha - descendants of settlers from Britain and Europe 

• Maori – descendants of tangata whenua (first people)

• Mana – honour, dignity, respect deriving from authority and control

• Aboriginal title – underlying title existing prior to extinguishment post-1840

• Rangatiratanga – chiefly authority exercising trusteeship 

• Manawhenua – tribal authority within a rohe (tribal region)

• Tangata whenua – Maori, first people of the land (modern)

• Tangata Tiriti -  non-Maori who belong to the land by right of the Treaty
• Kaitiakitanga – guardianship over resources 

• Hikoi – step, deputation in support of an issue or for a defined purpose

• Whakapapa – genealogy by ancestral connection 

• Tauiwi – descendants of all non-Maori, includes Pakeha and immigrants 

• Hapu – sub-tribe of an iwi (tribal grouping)

• Marae – meeting place, locus of tribal mana

• Whenua rangatira – noble/chiefly land, undisputed ownership & control

• Manaakitanga – manawhenua obligation to offer appropriate hospitality

• Tangihanga – ritual farewell of the dead, funeral wake

• Taonga – tribal treasures

• Tupapaku – deceased person

Foreshore and seabed information http://www.converge.org.nz/pma/fsinfo.htm
Wellington JPD Foreshore Discussion

Page 11

