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When the media broke the embargo on the Waitangi Tribunal's report on the seabed and foreshore, they did everyone a disservice. 

Instead of people learning what the Tribunal said, and then following the public debate, all we heard was a flurry of claims and counter-claims which we had no way of assessing. 

As the Tribunal says: "… the public discourse has been so unsatisfying, oversimplifying the issues and thereby distorting them … polarised positions (not necessarily underpinned by good information) have quickly been adopted, and real understanding and communication have been largely absent." 
The Tribunal notes that the government is free to do what it wishes. However, it believes that New Zealanders will support a policy that is fair, and part of the Tribunal's role is to help the government to make fair decisions. 

After hearing evidence and argument from Maori and Crown lawyers, the Tribunal found "the [seabed and foreshore] policy clearly breaches the principles of the Treaty of Waitangi. But beyond the Treaty, the policy fails in terms of wider norms of domestic and international law … These include the rule of law, and the principles of fairness and non-discrimination." 

Before 1840, tangata whenua owned the coasts and seas according to their own customs, and their existing property rights were confirmed and guaranteed by the Crown under the Treaty. 

Since then, the Tribunal says, the Crown actively assumed ownership of the foreshore and seabed. It assumed (incorrectly) that it was acting according to common law, and it ignored many Maori protests. 

Last year the Court of Appeal said the Crown did not have clear title to seabed and foreshore; the customary rights of tangata whenua had not been extinguished properly, so they had the right to ask the Maori Land Court to define their rights. 

The Tribunal says the Crown's policy response to the Appeal Court decision not only abolishes the rights of tangata whenua, it also violates the rule of law by denying them access to court – a very serious matter. It discriminates, because only Maori rights are abolished; and is unfair because coastal tribes lose property rights while customary owners of lake-beds do not. 

It says legal rights are taken away, and with them, opportunities to affirm ancestral mana, to exercise kaitiakitanga and manaakitanga, to develop traditional uses and derive commercial benefits as resource holders. In this situation, compensation is required, not redress – but the policy precludes that. Instead, tangata whenua are left with uncertainty about where they stand. 

However, the Tribunal found significant agreement between tangata whenua and Crown – there should be public access to seabed and foreshore (except where this would cause harm), it should not be sold, and that customary rights do exist, they are fundamentally important, and should be recognised and protected. 

Therefore, the Tribunal recommended that the Crown and Maori go back to the drawing board. Failing that, legal processes should be allowed to run their course, with customary rights being banned from sale, or public access guaranteed if necessary. 

Who is ready to seize a last chance to turn conflict into positive dialogue?

Foreshore and seabed information page http://www.converge.org.nz/pma/fsinfo.htm
