Foreshore and Seabed: ‘Keep It Simple’


Government Objectives

1. Achieve “bottom line” objectives of public access and inalienability of title

2. Maori participation: fix non-performing aspects of existing regulatory regimes, and ensure participation in governance and management of the foreshore and seabed

3. Provide regime for the recognition and protection of Maori customary rights / title 

Maori want:

· A meaningful Treaty relationship (Articles I, II, and III)

· Views respected, meaningful involvement, and good outcomes 

· The opportunity to enjoy their rights on the same terms as other New Zealanders

A Suggested Approach: ‘Keep It Simple’ 

1. Securing Public Access and Inalienability of the Foreshore and Seabed

· Amend TTWMA so that any customary title interest declared by the Maori Land Court cannot be alienated and will be subject to a general public access right

· Establish a process to achieve public access across all exclusive private titles and other interests (eg. leases) through independent negotiations.  This regime to apply equally to Maori and non-Maori rights, including Maori customary rights.  Process must be consistent with the treatment of other rights / title interests in similar situations, such as the ‘Queen’s Chain’ for example

· Recognise the importance of the marine environment to all New Zealanders by maintaining the present Crown ‘ownership’ of the radical title (i.e. status quo), subject (as now) to rights of navigation, individual private titles, and Maori customary rights / title [“vesting in the people of New Zealand” is overly complicated and unnecessary]

2. Fix Existing Regulatory Regimes and Improve Maori Participation 

· Establish a joint Crown / Maori ‘Working Group’ to:

· Address systemic non-performance in existing regulatory regimes.  (Note: these are not foreshore and seabed issues as such)

· Ensure effective Maori participation in foreshore and seabed management and governance (mana recognition instruments are likely to assist)

· The existing Oceans Policy work stream can be used to address other reform issues 

· 3. Provide for Recognition and Protection of Maori Customary Rights / Title

· Existing Maori Land Court and RMA processes already provide a framework for recognising, protecting and regulating customary rights / title in the foreshore and seabed, including reconciling those rights / titles with other rights and interests

· The Maori Land Court hears evidence and on the basis of the existing 130-year old statutory test determines rights / title interests, but subject to the public access and inalienability bottom line objectives 

· The Maori Land Court is given a supervisory jurisdiction in respect of protection mechanisms / instruments administered under other legislation 

· RMA accommodates customary rights / title interests in a similar way to how it accommodates other interests.  Customary title gives Maori the ‘Undue Adverse Effects’ protection proposed in aquaculture and marine reserves legislation

· The RMA may need short-term transition mechanisms if Maori customary rights / titles have been temporarily granted to other users, and this could require compensation.  The Working Group may also need to consider implementation issues. 


This option is consistent with:

· The principles of the Treaty, including active protection, the need for mutual benefit, reasonableness, and acting with the utmost good faith

· The findings of the courts, including the Court of Appeal 

· The findings of the Waitangi Tribunal, including the right of self-governance 

· International commitments and obligations, such as CERD and ICCPR

· Human rights commitments and obligations, such as the Bill of Rights

· The government's stated four principles

· Repeated Ministerial assurances at and after the consultation hui, eg. that the Maori Land Court not parliament will determine the nature and extent of customary rights / title

· Government imposing on Maori customary rights / title only to the extent necessary to meet the government's stated objectives, i.e. the principle of minimum intervention

· The need for the equal treatment of Maori and non-Maori rights and interests

· The need for a simple, practical, and easily understood solution

· The need to achieve a solution broadly acceptable to all New Zealanders

· The need to achieve a solution that is likely to be durable and secure long-term social harmony 

· The government’s “bottom line” objectives of securing public access to the foreshore and seabed and stopping those areas being alienated.
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