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Background to the Waitangi Tribunal’s report

This report is the outcome of an urgent inquiry to the Tribunal on the Crown’s policy for the foreshore and seabed of Aotearoa-New Zealand. The claim to the Tribunal was brought by claimant groups representing almost all of the country’s coastal iwi. 

In December 2003 the Government announced its response to the Court of Appeal’s decision in the Malborough Sounds case. In that decision, the Court of Appeal departed from the previous understanding that the Crown owned the foreshore and seabed under the common law. This opened the way for the High Court to declare that Maori common law rights in the foreshore and seabed still exist, and for the Maori Land Court to declare land to be customary land under Te Ture Whenua Maori Act 1993.  The Government’s response was that it would introduce legislation to

· prevent Maori gaining such declarations in the courts, 

· vest the foreshore and seabed instead in “the people of New Zealand” without any requirement of proof of ownership, 

· recognise Maori ‘ancestral connections’ with their foreshore and seabed by listing those who chose to prove such a relationship exists, in a register labelled ‘customary title’ and permitting only certain Government-determined uses to continue, although these can be overruled by local and central government using the Resource Management Act,

· make the register available to local government so that they know which Maori to consult about specific sections of the coast,

· allow Maori to participate in management and decision-making processes relating to the coast but not allowing them to have any decision-making powers.

The Waitangi Tribunal’s report

The report concludes that the Government’s policy on the foreshore and seabed breaches the Treaty of Waitangi in ways the Tribunal regards as fundamental and serious. Their primary and strong recommendation is that the government go back to the drawing board and engage with Mäori in proper negotiations about the way forward. It also offers several other options as recommendations including doing nothing.

In its main conclusions the Tribunal finds that the policy breaches both articles two and three of the Treaty.  In relation to article two the Tribunal has concluded that:

· Historically the Crown's assumption of ownership and failure to deal with Maori claims to ownership of the foreshore and seabed was in breach of the Treaty; and that

· the proposed new regime removes the means whereby property rights can be declared and in effect removes the rights themselves; and

· there is no overriding need for the foreshore and seabed policy in the national interest.

In relation to article three the Tribunal found that:

· the policy fails to treat Maori and non-Maori citizens equally because the only private property rights abolished by the policy of those of Maori, and that

· the removal of the ability of the courts to further define, articulate, and award property rights to the foreshore and seabed is a violation of the rule of law, the protection of which was guaranteed to Maori in article three.

Structure of Report

The report is a substantial document, totalling some 197 pages including the introduction and appendices.  It is set out as follows:

· Introduction -- The introduction fulfils the function of an executive summary and details the Tribunal process, the development of the Crown policy and the basis for the Tribunal's recommendations. The Tribunal finds that that no benefits will accrue to Mäori through this policy but that it will deliver significant benefits to others. In the Tribunal’s view the policy

· removes the ability of Maori to go the High Court and Mäori Land Court for definition and declaration of their legal rights in the foreshore and seabed;

· as such it effectively removes the rights themselves;

· removes property rights and taking them away amounts to expropriation;

· understates the number and quality of the property rights likely to be declared by the Mäori Land Court. The Tribunal thinks the Mäori Land Court would declare that customary property rights exist, and that at least sometimes these would be vested as fee simple title;

· will enact a regime that recognises lesser and fewer rights for Mäori;

· creates extreme uncertainty about the legal effect of recognition of Mäori rights under the policy will be. They will not be ownership rights, or even property rights but may give priority for use of a resource provided a use right is recognised although it is not clear whether that will amount to a power of veto.

· not clear, not comprehensive and gives rise to many uncertainties;

· proposes enhanced participation for Mäori in decision-making affecting the coastal marine area but the Tribunal thinks this will fail;

· exchanges property rights for the opportunity to participate in an administrative process which will probably not deliver for Mäori and hence Mäori will get very little or nothing for the lost property rights.

· Chapter 1 -- Tikanga -- The first chapter discusses the concept of tikanga Maori, particularly as it was articulated by the tangata whenua witnesses in the course of the hearing.

· Chapter 2 -- From the Treaty to Marlborough Sounds -- In chapter 2 the Tribunal traced the history of claims to foreshore and seabed from 1840 through to the release of the Marlborough Sounds Court of Appeal decision in 2003.  The Tribunal found that the Treaty of Waitangi recognised, protected, and guaranteed te tino rangatiratanga over the foreshore and seabed as at 1840 and then traced the Crown's gradual assumption of ownership and the Maori response.

· Chapter 3 -- The Courts -- Chapter 3 is mainly concerned with the jurisdiction of both the High Court and Maori Land Court under the common law and Te Ture Whenua Maori Act respectively.  The Tribunal recognises that it does not need to conclude what the exact limits of the jurisdiction of either Court are but does make some preliminary conclusions (set out on pages 77-79) to base its findings of prejudice.

· Chapter 4 -- The Crown's Policy -- in this chapter the Tribunal set out the Crown's rationale for and summary of the policy and then analysed the issues raised by the claimants. In concluding that the Crown is not driven to act on this matter as a result of the decision of the Court of Appeal in the Malborough Sounds case, the Tribunal noted that the Government’s unilateral decision to do away with these Mäori property rights and recast them in another form could only be justified if chaos or disorder would result if there was no intervention, or if we were at war or facing some other crisis. The Tribunal does not consider that those exigencies are present here. 

There is then a detailed assessment of the defects in the policy following which the Tribunal concludes that the arguments and criticisms made by claimant counsel constituted a real and substantial criticism of the government's policy with which the Tribunal substantially agrees. In its summary of this section the Tribunal concludes that the policy:

· expropriates legal property rights;

· is not strictly required in order to meet the exigencies of uncertainty, risk to public access, and risk that Mäori will sell the foreshore and seabed;

· is no less uncertain for Mäori than if the law were left to run its course;

· lacks necessary detail and clarity on how it affects key things like aquaculture, minerals, reclaimed land, and regulatory regimes;

· violates the rule of law, because it takes away the right of only one class of citizens to have their property right defined by the courts, without consent or a guarantee of compensation;

· is doubly unfair to Mäori because it:

· understates what property rights the current law might recognise, but is justified on the basis that the courts might wrongly take an ‘expansive’ approach; but

· if the Crown is right then the policy is either unnecessary, or the rights are sufficient to require compensation, yet the logic is not recognised;

· is unfair to coastal Mäori who are not being treated the same as iwi who have had their ownership of their lakebeds recognised;

· is unfair to Mäori because it expropriates their customary right but leaves all other classes of public and private rights in tact, with the proviso that private rights amounting ownership will either be purchased or taken with compensation in the future;

· is unfair to Mäori because it is imposed after inadequate consultation, and in the face of their vociferous opposition;

· is unfair to Mäori because the process has been carried out in such haste that many details are missing and many of its effects uncertain;

· is unfair to Mäori because it denies them the right to chose their own path, and make their own assessment of its advantages and disadvantages.

· Chapter 5 -- Findings and Recommendations -- The final chapter summarises the findings of the Tribunal (referred to above).  The chapter also considers in some detail the principles of the Treaty that have been breached and the prejudice to Maori that results. The Tribunal finds that there is threefold prejudice to Mäori and it is very serious indeed:

1. Mäori citizenship is devalued by denying them access to the courts and effectively expropriating their property rights. This puts them in a class different from and inferior to other citizens. This discrimination provides the basis for an enduring and justified sense of being wronged and marginalizes Mäori in a way that we fear will threaten the harmony of race relations. The prejudice to Mäori – and indeed to our society as a whole – can hardly be overstated.

2. Mäori are powerless through uncertainty in that the well understood path through the courts towards declaration of Mäori property rights in the foreshore and seabed will be removed and replaced by new, untried and only loosely described processes. The uncertainties will all be loaded on to Mäori. The Crown, by contrast, has sheltered itself from risk.

3. Mana and property rights are lost as the Crown cuts off the path for Mäori to obtain property rights in the foreshore and seabed, denying them not only the opportunities that might have flowed to them as owners, but also affirmation of ancestral mana, the ability to exercise kaitiakitanga and manaakitanga, and the ability to develop traditional uses and derive commercial benefits as resource holders.

The Tribunal then considers what recommendations should be made to alleviate the breaches identified.  With regard to the recommendations the Tribunal emphasises the importance of obtaining Maori consent regardless of any final option chosen, as any unilateral action by the Crown, short of full restoration of te tino rangatiratanga over the foreshore and seabed, will breach the principles of the Treaty.  The Tribunal has suggested six options for consideration by the Crown as follows:

1. The Longer Conversation -- Give Maori chance to sit down with the government and properly explore the options that are genuinely available.

2. Do Nothing -- Simply let the Court processes take their course.

3. Provide for Access and Inalienability -- Allow the Court processes to run their course but make statutory provision for public access in most circumstances and provide that the foreshore and seabed remains inalienable.

4. Improve the Court’s Tool kit -- Provide specific remedies for the High Court and give the Maori Land Court power to recognise rights other than fee simple.

5. Protect the Mana -- Find a way of confirming Maori ownership while providing for joint control and management and public access, in line with the example provided at the hearing by Ngati Whatua o Orakei Maori Trust Board.

6. Be consistent -- Utilise the same type of model which provided for the return of ownership of the Central North Island lakes to Tuwharetoa and Te Arawa respectively.

In the Tribunal's view there is no point in attempting to rectify the current policy on the basis that “changes to the detail would not redeem it”.  The Tribunal noted however that if the Crown nevertheless decides to proceed with the current model then fair compensation to Maori will be essential.  But it warned “We became very aware that the costs of pushing this policy through in the face of such opposition, and such principled and spiritually based opposition, will be very high indeed”. While the Tribunal notes that any calculation of compensation would be difficult, it also notes that the difficulty is a conundrum that has been created by the Crown in seeking to remove the means of law for determining the nature and extent of Maori rights to the foreshore and seabed.

Conclusion
The Report on the Crown's Foreshore and Seabed Policy is a sound, well-reasoned and significant report.  As well as strong conclusions and detailed reasoning it carefully and meticulously demolishes a large number of the misconceptions that have dogged the foreshore and seabed debate since the release of the Court of Appeal decision.  Significantly, it gives no room for Maori members of Parliament to continue to argue that the present proposals are anything but prejudicial to Maori.
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