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Te Ope Mana a Tai

Analysis of April Foreshore and Seabed Framework

Released 7 April 2004

Introduction
Despite the conclusions reached by the Waitangi Tribunal in its Report on the Crown's Foreshore and Seabed Policy, the government has nonetheless proceeded in finalising its policy over the objections of iwi/hapu.  Not only has the government spurned the opportunity for a longer conversation to take place, but amendments to the policy undertaken since December have been made unilaterally, without even token involvement being sought from iwi/hapu.

In any event, the final policy released follows apparently a very similar format to the earlier policies released on this issue.  The major difference is that rather than containing a developed policy the announcement is in summary form only, and the lack of detail makes it very difficult to determine whether there are indeed any significant changes, and in particular whether any of the changes are beneficial to iwi/hapu.  The missing detail will presumably be included in the Bill, due to be tabled in Parliament on 8 April 2004.

Summary and Analysis
The key components of the April policy are as follows:

· Ownership -- The full legal and beneficial ownership of the foreshore and seabed will be vested in the Crown, and the government will exercise full administrative rights and management landowner responsibilities.

This vesting prevents recognition of customary rights ownership over the foreshore and seabed and amounts to a full extinguishment of such rights.

· Ancestral Connection -- The Maori Land Court will be given the jurisdiction to recognise the “ancestral connection of Maori groups with particular areas of the foreshore and seabed."  Recognition “will bring with it strengthened ability to participate in decision-making processes over the relevant coastal area”

This replaces the “customary title” of the previous policy.  No detail is provided as to how such recognition will strengthen the ability to participate in decision-making processes the supporting notes state that “ the government will give priority to building on and developing established relationships and protocols, both in the fishing context and more generally.  Work will proceed at a national and regional level.  The objective will be to ensure that existing levels of customary management or guardian should responsibilities are maintained at a minimum and, where appropriate, increased.”  The previous mechanism proposed in December was the establishment of regional working groups, but this has been dropped from the final policy.

· Customary Rights -- Both the Maori Land Court and High Court will have jurisdiction to identify and recognise specific customary use rights the foreshore and seabed.  Applications can be made by an “established and identifiable group”, “where the activity, use or practice has been integral to the culture of the group, where it has been exercise substantially uninterrupted since 1840 and continues to be exercised”, and where it has not already been extinguished.
Once established, such rights will be treated as matters of national importance under the Resource Management Act.  In addition once established the rights will not require a separate consent under the Resource Management Act (although their will be a new process to enable local authorities to demonstrate that the customary rights creates a risk to the environment) and, where another party seeks a resource consent for activity that will have a significant adverse effect on exercise of the customary right, that application will be declined unless the customary right holder consents to the activity.

This section of the policy contains the greatest changes.  Recognition of customary rights is no longer dependent on first establishing ancestral connection.  Those who can establish customary rights are not restricted to iwi, hapu or whanau, but potentially any group (including pakeha) that has exercised rights since 1840.  The new policy appears to significantly change the relationship between the Resource Management Act and the exercise of customary rights, the full impact of which will only be able to be determined once the Bill has been released.  On one hand current resource consents may have the effect of extinguishing specific customary rights, while on the other a veto power appears to have been created to stop subsequent resource consent applications where such will have a significant adverse effect on the customary right.  There is no detail provided on how commercial or development rights arising from the customary rights will be treated under the April policy.

· High Court Jurisdiction -- As well as gaining a concurrent jurisdiction to determine recognition of customary rights the High Court will have jurisdiction to declare if “an area of foreshore and seabed would have amounted to a full territorial customary rights that the legislation not vest the full beneficial ownership in the Crown”.  “Any declarations would be referred to the government for discussion with the group about redress”.

The High Court jurisdiction to make a declaration does not appear to extend to declare that the group would have been entitled to a fee simple title pursuant to Te Ture Whenua had it not been for the amendment of the Maori Land Court’s jurisdiction.  Having made the declaration the provision of redress is still entirely at the discretion of the government and does not amount to the compensation recommended by the Waitangi Tribunal.

Conclusion
With the possible exception of the changes made to the recognition of specific customary rights there appears to be no substantive difference between the April and December policies.  The fundamental problems relating to prescribing the level of recognition for customary rights remains, in particular the fundamental unwillingness to recognise territorial rights to the foreshore and seabed or to pay compensation for the removal of legal rights.  While it is clear that all territorial customary rights will be extinguished, the level of recognition for specific use rights will only be able to be finally determined when the draft legislation is released.  Even in the absence of the necessary detail it is however clear that the possible benefits available and the April policy will remain substantially less than the fee simple title currently available to iwi/hapu through the provisions of Te Ture Whenua.
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